


is of little importance. What matters is that business people can now count on
professionals who have many legal tools allowing them to help to prevent, to control
and to resolve differences in a satisfactory and efficient way that is suited to their
needs. So far, many of these new products are merely a form of know-how developed
by very experienced practitioners. The mission of the ADR Forum of the
International Chamber of Commerce (‘ICC’) is to identify these means, to list them,
to evaluate them, to stress their originality, to draw attention to their drawbacks
and, if need be, to promote those that offer the best guarantees.15

The diversification of alternative means has made it possible for differences
to be handled sequentially in a global perspective. Thus, after offering separate
arbitration or mediation clauses, the practice encouraged by major clients and by
financial institutions now proposes to deal with the resolution of disputes in a
‘modular’, ‘domino’, ‘evolutive’ or ‘escalator’ way. Thus, the procedure proposed
will be preventive before becoming corrective, and will be amicable before turning,
in case of a stalemate, into dispute proceedings. It is now no longer unusual for the
chain of dispute resolution means provided in a contract to include a period of
compulsory direct negotiation, a preventive or protective procedure, expert appraisal,
partnering, facilitation, mediation or arbitration organized in a sequence that takes
into consideration a number of factors, such as the stage at which the intervention
becomes necessary, the importance and nature of the disagreement, that of the risk
incurred, the urgency, the costs and the degree of success or failure of the previous
procedure. As such, the dispute resolution clause takes the form of a composite
made up of different identifiable parts of different means, linked together by ‘joints’
facilitating a smooth passage from one means to another.

Practice has also developed hybrid or mixed means of resolving disputes. In
this case, pure or composite arbitration or mediation procedures are replaced by a
unitary procedure that combines the different types. The person conducting it, who
is always a neutral third party, acts sometimes as a mediator and sometimes as an
arbitrator without being overly concerned with the traditionally narrow legal
descriptions. Here, the third party’s personal qualities are more important than the
formal nature of his actions.

The amicable dispute resolution mechanisms developed by the private sector
have been proven to be effective. They are about to be adopted by public courts in
the interests of greater efficiency. The codes of civil procedure are now introducing
modern techniques of case management, trial management and preparatory
conferences borrowed from extrajudicial means of dispute resolution.

The legal and business communities no longer consider dispute resolution
mechanisms as mere alternatives but more in a perspective of complementarity.
One is chosen over another for its economic efficiency and practical expediency.
The ‘A’ of the abbreviation ADR no longer stands for an alternative way, but now
for the most appropriate way, or amicable per the ICC’s terminology. A spirit of

The ADR Forum is part of the ICC Commission on Arbitration. See online: ICC Commission
on Arbitration, www.iccwbo.org/policy/arbitration.

15.
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cooperation, complementarity and specialization now guides both public and private
players in the field of dispute resolution instead of the previous spirit of tacit or
open animosity.

Mediation is encouraged before and during the trial. Originally voluntary, there
is a trend for it to become compulsory and those who refuse to take part are
penalized. Judges urge parties to have recourse to the services of approved external
mediators. Encouraged by the codes of civil procedure, which state that part of their
mission is to try to reconcile the parties, judges even offer to do these themselves
at all levels of the trial.

This phenomenon is interesting. The sophistication of legal thought and practice
in the fields of contractual and procedural law now makes it possible to offer bespoke
services, but a re-examination has now become crucial. By now focusing more on
the effectiveness of the result than the purity of the procedure, modern practice is
going back to the original ways, which did not distinguish at all between the role
of the judge and that of the mediator. Differences between private justice and public
justice are becoming blurred.

3.2. THE DEVELOPMENT OF ADR THROUGH SPACE

Much research has been devoted to the appearance of social groups and their passage
from the simple and traditional state to the organizational model of modern states
as well as the social behaviour of members of these communities. Societies usually
pass from a mainly communitarian structure to a mainly individualistic structure.
The preferred model of dispute resolution depends on these social characteristics.

3.2.1. Mainly Communitarian Societies

Predominantly communitarian societies,16 the most primitive ones, consist of a
homogenous group of men and women, of the same ethnic origin, practicing the
same religion, speaking the same language, having the same traditions and customs
and believing in the same values. This homogeneity creates in each individual a
natural feeling of belonging to the group, and wholly satisfies his or her needs,
whether material or emotional. In Quebec these societies would be called tricotées
serrées, or closely-knit.

A ‘communitarian’ identifies with his or her natural group rather than with a
state structure. The communitarian’s notion of the group is very wide. It encompasses

Ferdinand Tönnies, Community and Society (East Lansing: Michigan State University Press,
1957). Many other classifications have been suggested. For example, a study of the results

16.

of several field surveys allowed Geert Hofstede to identify five elements that characterize
cultural differences: power distance, individualism versus collectivism, masculinity versus
feminity, uncertainty avoidance and long-term versus short-term orientation. Geert Hofstede,
Culture’s Consequences: Comparing Values, Behaviors, Institutions and Organization
across Nations, 2nd ed. (Newbury Park, CA: Sage, 2003).
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the family, even very distant, collateral relatives and in-laws and extends to members
of the tribe or of the village as well as to all those who share the same values.

The group is hierarchical. Age, sex, the family line, wealth and social origin
determine each individual’s place and role in society. The employer, the cousin
who succeeds or the neighbour in politics has a moral obligation of solidarity to
the employee, the relative or the neighbour and to their families. He must care for
their well-being. In such a context it is not surprising that one person should
introduce another, saying that she is the cousin of a well-known doctor or the niece
of the wife of a cyclist on the national team! The honour is reflected on both of
them.

Every person owes respect to those above him or her on the social ladder and
protection to those below. Breach of this order is frowned upon. A communitarian
is respectful to his elders, to more experienced people and to his superiors. The
‘ritual of the kiss’ in Arabia says a lot about this natural hierarchy. A man will kiss
the hand, the cheek, or the forehead of another depending on their respective rank
in the society. Only rarely does anyone make a mistake in this gesture.

In such a society, everyone takes care not to lose face and to let others save
theirs. The art of implying, of significant silences, of indirect messages and
deliberately unclear arguments has been refined to a point of paroxysm. People
have recourse to it in order to communicate messages without hurting others’
self-respect or encountering refusals. This can easily be illustrated by a common
example. In a time of great draught, if a communitarian sees that a neighbour is
washing his car with abundant sprays of water and wants him to show some restraint,
he might slip into the conversation a sentence such as ‘it is so hot that old people
are dying of thirst’. The neighbour will undoubtedly understand the message, but
if he prefers to ignore it, he can turn a deaf ear and nobody will be insulted.

The communitarian needs to set the person with whom he or she is dealing in
the proper social place and to develop friendly personal relations with that person
before undertaking business discussions. Thus he or she could easily tell that person
during their first encounter about his or her family situation. He or she will expect
a return of confidences. The purpose of these preliminaries is to ensure the
‘empathetic anchoring’ that is essential for good business relations.

It is in the nature of things that a communitarian gives preference to amicable
solutions that do not disturb established order.

3.2.2. Mainly Individualistic Societies

As the size of the group increases, the social tissue becomes diversified and the
original cohesion between individuals is weakened. In this context, the framework
for relations between individuals is provided by institutions and is subject to
increasing numbers of laws and rules. The importance of a citizen’s status increases.
Natural empathy gives way to relations based on egotistic interests depending on
time or circumstances.
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The individualist takes a person’s age, sex and social rank less into account
than his or her personal value and professional successes. It is therefore significant
that young people in North America only remember their friends’ first names and
are not interested in their surnames or their parents’ professions. An individualist
would consider it out of place to discuss what he or she considers being somewhat
intimate details with a stranger. The ‘personal’ stage of the negotiation, which is
so important for the communitarian, is not part of the individualist’s cultural
baggage.

The individualist’s language is, in general, more direct than that of the
communitarian. He will say what he thinks without putting on kid gloves and will
not be unduly concerned with the unfortunate consequences. He will not necessarily
think about or catch the hidden meaning his counterpart is trying to convey, rather
taking the message literally. If an individualist considers that the way in which the
communitarian expresses himself is ‘hypocritical’, the latter may well think that
the individualist is a ‘coarse person’. This does not help communication at all.

A person from an individualist culture is not naturally inclined to have recourse
to alternative ways. He will do so only if he has a direct personal interest in it. He
may even take legal action without making the effort of giving the defendant prior
notice and may wish to take advantage of the effect of surprise to maximize his
chances of success! It is much less common for a communitarian to act with such
contempt for interpersonal relations. The social context will stop him from doing
so.17

4. THE CULTURE OF AGREED SETTLEMENT OF DISPUTES

There are two main cultures of amicable dispute resolution mechanisms. The first,
in its most primitive expression, is close to art. It is intuitive and informal. The
other, in its most developed form, is already a science. It is, above all, cognitive
and formal.

The intuitive and informal type of mediation is the oldest. It is still the most
widespread, and is practiced mainly in predominantly communitarian countries
such as those in Asia, Africa and the whole of the American continent (with the
exception of the United States). As for cognitive and formal mediation, it is much
more recent. It was developed scientifically in universities and specialized centres
in the United States and is based on professional organization. It is spreading from

The classification of societies according to a purely evolutionary thesis and of persons as
communitarian or individualist is practical, but has considerable exceptions because of the

17.

fact that many societies evolve on ‘two levels’. Japan, for example, is an economically
developed and highly industrialized country, but Japanese society remains homogenous,
and deeply attached to its traditional structures. Thus, in their business relations with the
West, the Japanese are pragmatic. They are willing to adopt the legal model offered to them
in interesting contracts, but keep very much to their traditions in their intra-cultural relations.
This duality of behavior is typical of communitarian societies going through change.
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parties involved.27 The third party mediator is never a mediation or conciliation
professional and his services are always free.

Traditional institutions for dispute resolution are still very much alive in many
regions. As an example, the hisba is still very much practiced in the Maghreb and,
in particular, in Morocco. It gives the amin – the head of a guild or of a trading
body – the powers of a conciliator and a mediator.

Saudi Arabia is officially and socially attached to a strict interpretation of the
Muslim religion. It is thus not surprising that amicable dispute resolution
mechanisms take precedence over positive judicial law there and that the judges of
the judicial system make concerted efforts to conciliate between the parties. The
clerks of the court usually attempt mediation before entering the action on the roll;
the judges of Islamic courts and those of the boards of grievances always encourage
the parties to try mediation. Finally, chambers of commerce offer their services in
the fields of employment relations, trademarks, bank transactions and disputes
involving sales representation agreements among others.28

The Arabs’ attachment to traditions where dispute resolution is concerned
fortunately does not prevent them from following the movement of progress. These
countries are commercial and trading entities that maintain sustained and intense
relations with the rest of the world. Many codes of civil procedure include more or
less effective provisions for judicial mediation. Some states, such as the United
Arab Emirates or Jordan, are planning to adopt methods inspired by Western models,
but this is in no way sufficient to modify paradigms.

The world wave of international arbitration centres has reached the Arab
countries, like many others. Many of these centres offer training programs in
mediation and other types of ADR, espousing American teachings, but the results
are not very convincing. It seems that few centres, if any, have yet had a mediation
case to manage. This was foreseeable. A particularly well-informed lawyer attributes
this failure to the fact that the execution, or carrying-out, of the settlement agreement
remains optional.29 It should be added that American-style mediation has not
convinced clients, who still prefer recourse to their social networks or even to the
courts when resolving their disputes.

4.1.1.3. Mediation in Indonesia

Indonesia is home to the largest Muslim community in the world. More than 200
out of 234 million Indonesians are Muslims. It is interesting to note that the state
of mediation in that country is very close to that known in the Arab and Muslim

Fathi Kemicha, ‘The Approach to Mediation in the Arab World’, WIPO Conference on
Mediation, Geneva, 29 March 1996, online: WIPO Arbitration and Mediation Center,
http://arbiter.wipo.int/events/conferences/1996/kemicha.html.

27.

Salah Al-Hejailan, ‘Mediation as a Means for Amicable Settlement of Disputes in Arab
Countries’, op. cit. in footnote 22.

28.

Fathi Kemicha, ‘The Approach to Mediation in the Arab World’, op. cit. in footnote 27.29.
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countries of Africa and the Middle East. Worldwide Muslim culture is a real and
living fact.

In Indonesia, mediation and other forms of ADR are based on the precepts of
Islam and on the five principles of the Pancasila, which form the official State
philosophy. One of these principles recommends private parties and public
institutions to have harmonious dealings with a view to reaching decisions by
consensus. This principle, called mushawarah, meaning ‘consultation’ or
‘deliberation’ in Arabic, is also a principle of Muslim public law.

Indonesia is one of the countries where intuitive mediation has developed
because of its religious roots and its closeness to major cultural tendencies for which
the protection of social harmony is important. Everything that has already been said
about other Muslim countries is therefore valid for Indonesia. Here again, it is worth
mentioning that the parties expect the mediator to be active and to offer the solution
himself, as in all essentially communitarian countries, rather than leaving this task
to the parties themselves.30

Indonesia has adopted modern laws that encourage recourse to ADR, referring
explicitly to its different forms as devised by modern doctrine. Thus, section 1(10)
of the Arbitration and Alternative Dispute Resolution Act31 defines ADR as including
consultation, negotiation, mediation, conciliation and expert opinion. What is unique
in this act is that the desire to impose amicable resolution goes as far as providing
a series of procedures, beginning with direct negotiation between the parties within
14 days of a request for arbitration. In case of failure, the arbitrators must encourage
the parties to undertake mediation. In case of further failure, an advisor is appointed
for the parties. Arbitration cannot start until all these amicable stages have failed.
As the French proverb goes, qui trop embrasse mal étreint (which could be translated
as ‘he who grasps at too much does not have a firm hold on anything’), and it is
doubtful whether this insistence on an amicable solution is productive!

Indonesia has also had interesting experiences with institutional mediation.
Thus, in 1993, after the success of two major Islamic financial institutions, Bank
Muamalat Indonesia and the insurance company Asuransi Takaful, the Muslim
authorities formed the Badan Arbitrase Muamalat Indonesia (‘BAMUI’), an
arbitration centre for the resolution of disputes between Muslim business people
through ADR. The Centre applies the principles of Islam, including isfah, which
means ‘forgiveness’ in Arabic. Its decisions are confidential and final.32 This is
similar to many structures set up by various religious communities to settle disputes

Louise Barrington, Karen Mills and Tan Swee Im, ‘Selected Perspectives on ADR in Asia’,
op. cit. in footnote 5, at 38.

30.

Arbitration and Alternative Dispute Resolution Act, Law No. 30, 1999, online: Arbitration
Chambers, www.arbiter.net/IndonArbAct1999.htm.

31.

Louise Barrington, Karen Mills and Tan Swee Im, ‘Selected Perspectives on ADR in Asia’,
op. cit. in footnote 5, at 38.

32.
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between their members.33 In addition, in 1998, the Indonesian government, with
the aid of the World Bank, formed the Prakarsa Jakarta (the Jakarta Initiative Task
Force), whose mandate was to resolve through mediation disputes between debtors
and creditors following the country’s financial crisis. More than 25 billion dollars’
worth of claims were dealt with under this project.

4.1.2. Mediation in China and Japan

China and Japan are very different countries, sociologically and politically, and it
would be dangerous to confuse them. However, their approach to ADR makes it
possible to deal with them together, in particular by comparing their solutions to
those of Arab and Muslim countries. The similarity of their approach despite the
sociological differences between them is striking.34

4.1.2.1. Mediation in China

The Confucians, if not Confucius, established a list of moral obligations: jen (perfect
humanity), yi (equity or fairness), li (etiquette, rites), tche (perspicacity, intelligence)
and sin (loyalty, faithfulness to the given word).35 These five principles have been
interpreted very differently by authors and schools of thought over the centuries,
but they allow millions of people to live an ordered social life sheltered from the
excessive standard setting from which the modern Western world suffers.

Confucian morals dictate that the members of a family love one another and
help one another and that the young respect their elders and follow their teaching.
These morals also require respect for the feelings and emotions of other members
of the clan, preference to be given to moral principles over economic interests and
that everything be done in order to let harmony reign in the community. In
application of these principles, it is taught that one should avoid saying clearly who
is wrong and who is right, which can only spoil relations between the members of
a family, that one should not punish those who have caused damage, but make them
realize their error so that they regret what they have done, or even that mediation
is the best way of approaching a dispute.36

People who have assimilated the li are capable of living decently in society on
the fringe of the fa composed of positive law. China has obviously adopted many
legislative texts and administrative standards but putting them into practice remains
dependent on their compliance with the traditions. This is so true that even today
it still seems easier to adopt a law than to apply it, even if the codes of Chinese law

Ron Csillag, ‘Faith in the law’, The Globe and Mail (7 February 2000) R4. Recently, certain
Islamist organizations have pushed for the introduction of Islamic tribunals in Canada. Their
request was rejected in Ontario and in Québec following an emotional debate.

33.

Ahmed Sadek El-Kosheri, ‘Is There a Growing International Arbitration Culture in the
Arab-Islamic Judicial Culture?’, op. cit. in footnote 18.

34.

Pierre Do-Dinh, Confucius et l’humanisme chinois (Paris: Seuil, 2003).35.
Cao Pei, ‘The Origins of Mediation in Traditional China’ (1999) 54 Disp. Res. J. 32.36.
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have incorporated the principles of Confucianism. Thus the two sources of
obligations which are most widespread in the world, i.e. religion and positive law,
are replaced here by an uncodified moral code based on interpersonal relations,
which is secular, informal and interiorized by those who know it. In this spirit, a
person who fulfils himself or herself and succeeds in his or her personal life fulfils
his or her family, social and political role at the same time. As these rules for living
are not a dogma of divine origin; they can be interpreted, updated and applied by
consensus so as to preserve social harmony.37

Three levels of amicable dispute resolution mechanisms could be found in
ancient China and correspond strangely to current models. Direct negotiation with
the help of the family and the members of the clan, reference of the case by a judicial
officer to the head of the village for him to bring the parties together, and mediation
by the judicial officer in person.38

Negotiators use evasive language and have recourse to many metaphors. This
delicate approach is very widespread in China.39 It is also a technique of negotiation
in the Middle East, Latin America and Africa, of course.

As the Chinese social model is a traditional one, disputes are most often resolved
by an older member of the family or a respected figure of the neighbourhood. Here
again, Chinese parties expect the mediator to propose a solution that will resolve
their dispute40 and consider themselves bound by the mediator’s decision. They do
not see any advantage in controlling the process themselves.

Institutional mediation of the scientific type is known in China, but it is
practiced, or, one could say, imposed, exclusively by multinationals. This is not
surprising. Multinationals favour a cognitive approach; the mediators in such cases
are mainly Western professionals, of British or American culture. Their approach
is an evaluative one.41

The Code of Civil Procedure provides a procedure of voluntary judicial
mediation conducted by a tribunal before the beginning of any arbitration procedure.
Within this framework, the mediator judge or the third party follows a particular
procedure.42 Here again, the judge is only playing the role that was his by tradition:
that of conciliating the parties. On the other hand, the passage from mediation to
arbitration and any hybrid form of ADR or med-arb are favoured. What is important
here, as it is everywhere else in societies of the traditional type, is that understanding
and harmony be encouraged.

H. Patrick Glenn, Legal Traditions of the World: Sustainable Diversity in Law, op. cit. in
fotnote 21, at 289.

37.

Cao Pei, ‘The Origins of Mediation in Traditional China’, op. cit. in footnote 36.38.
Guy Olivier Faure, ‘Negotiation: The Chinese Concept’ (1998) 14:2 Negotiation Journal
137.

39.

Louise Barrington, Karen Mills and Tan Swee Im, ‘Selected Perspectives on ADR in Asia’,
op. cit. in footnote 5, at 34.
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Mediation is developing more quickly in Hong Kong than elsewhere in China.
This should come as no surprise, because trade with the West is long-standing and
English and American enterprises are particularly active there. The Arbitration
Ordinance43 of Hong Kong regulates med-arb. It is an interesting fact that, even in
Hong Kong, the mediator resolves the dispute, devises the solution and ensures its
acceptance.

4.1.2.2. Mediation in Japan

The practice of law was forbidden for over 250 years in Japan, until 1868 (the
Tòkugawa period), as recourse to the courts was considered anti-social. The notion
of law, so fundamental in the West, was not introduced in Japan until the end of
the nineteenth century. It must be admitted that, even without lawyers and law,
Japanese society developed a remarkable culture and civilization.

Harmony in relations, wa, is a Japanese virtue and this is reflected in business
relations. Human relations are governed essentially by the concept of giri, the
equivalent of li in the Chinese tradition.

Giri is based on the ninjo spirit, which is the empathy to be held for others in
order to save them from losing face.44 In Japanese culture, a judge must, even today,
try to conciliate the parties and avoid settling their dispute by means of a court
judgment-style decision. The radical change that has kept Japanese society in a
state of upheaval for a century has not had a deep effect on the culture of amicable
resolution.45

The concept of conciliation is covered in present-day Japanese law by two
complementary institutions: wakai and chôtei. Wakai (wa = harmony and kai =
finding a solution) covers resolution by agreement and the procedure of judicial
mediation. Chôtei (chô = examine; tei = stop) is a form involving a third party who
helps the parties to resolve their dispute without spending time considering the legal
standards of form or of substance and who may suggest a solution to them.
Convergence between this institution and amiable composition is possible. Chôtei
may be extra-judicial or judicial.46 In Japan it is not so much the contract that is
negotiated as the spirit of the relationship that should reign between the parties.
Today, contracts still include clauses providing that difficulties should be discussed
and settled in good faith. This obligation is naturally implicit in all relations. The

Arbitration Ordinance, Cap. 341, online: Bilingual Law Information System (government
of Hong Kong), www.legislation.gov.hk.
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mediator is usually a relative, a friend, a business associate or a person who is well
respected and known by the parties.47

In order to maintain dialogue between them, major enterprises provide a
mechanism of madogushi for the efficient management of communications within
the framework of major projects. This means that each party must appoint a person
in authority to make sure that disputes are avoided.48 This mechanism is strangely
similar to dispute resolution boards in some respects and to partnering in others.

The Japanese are particularly fond of indirect language. Some people see this
as a fault. It should rather be seen as an effective form of negotiation with a party
with whom one wishes to avoid disagreeing openly. As each advantage carries a
disadvantage with it, the Japanese way of communication makes it difficult to take
decisions, particularly when there is something major at stake. The following
comment eloquently illustrates this characteristic eloquently:

‘Japanese negotiators are well-known for their indirectness and vagueness
of response. This arises from a fear of offending the other party out of a
concern for maintaining harmonious relations. The tendency, therefore, is
to avoid extremes and steer a middle course on the various issues.

Indirectness is partly a result of the complex nature of the Japanese
company decision-making process. In large, well-established Japanese
companies in which no one person wields absolute power, a definite position
cannot be taken on a particular issue until a consensus has been forged.
Vagueness is an avenue through which the Japanese can save face in case a
reversal of a position is needed at a later time. It is not a deliberate attempt
to deceive the other party. The message which the Japanese negotiating team
most wants to convey will be found in its non-verbal signals. In Japan this
is known as haragei and can be described as the process of ‘feeling another
out on an issue’.

A good cross-cultural negotiator will always be responsive to the mood
of the negotiation and will realize that the more important the matter being
discussed, the more indirect the Japanese manner of communication will
be’. [footnotes omitted]49

4.1.3. Mediation in Africa

Black Africa is a continent with different facets, civilizations and cultures. It is also
a land of traditions. The continent is subject to traditional law and its institutions
and also to civil law or common law traditions together with the judicial systems

Peter H. Corne, ‘The Complex Art of Negotiation Between Different Cultures’, op. cit. in
footnote 44, at 48.
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that ensure their respect. The mediation that the West is now rediscovering has deep
roots in black Africa.50

In Africa, as elsewhere in essentially communitarian countries, the social
structure has several levels. The immediate family is the place where children
receive their first education through stories, proverbs and parables; the extended
family ensures links of identity and recognition by the maintenance of an extended
system of solidarity; finally, the clan or tribe structured according to hierarchical
relations guarantees the cohesion of all members.51

Africa has many traditional institutions for the extrajudicial resolution of
disputes with the help of an intermediary. Here also, this function requires a high
degree of integrity and personal qualities, together with recognized know-how and
also a close knowledge of traditions. The mediator must resolve the conflict by
finding an honourable compromise, preserving major interests and, above all, the
honour of both parties.

Subject to the difference in forms, the qualities required of an African mediator
and his or her function are so similar to those of his or her Arab, Muslim, Chinese
and Japanese counterparts that it is hard to tell them apart. Nevertheless, two
typically African institutions, the bashingantahe and the palaver, are a good
illustration of the genius of Africa and its contribution.

4.1.3.1. The Institution of the Bashingantahe52

The institution of the bashingantahe is specific to traditional Burundi. Transcending
family and clan structures, it existed throughout the territory and played a
considerable role at all levels of the administration, political, social and judicial.

The term umushingantahe (which is the singular of bashingantahe) literally
means ‘the one who plants the stick’, a description referring to the staff these persons
used to beat rhythmically on the ground to stress the importance of the words they
pronounced when ruling on conflicts. The umushingantahe is a person responsible
for good order, calm, truth and peace in the community. This is not by virtue of
any power administratively vested in him, but because of his own nature, because
of the quality of his life, that society wishes to recognize in his person by vesting
him with these powers.53 The bashingantahe are chosen democratically by co-option
by other previously appointed people of renown.
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One of the mushingantahe’s most important duties is to ensure reconciliation,
concertation and concord in his area. He has the duty of preparing and settling
palavers. He does this in a spirit of conciliation and peace.

Acceding to the role of umushingantahe requires abilities and skills that
guaranteed the integrity and moral authority of the bashingantahe and that form
the basis for the principles guiding them in their behaviour and in the exercise of
their duties.

Three essential mechanisms ensure the functioning of the institution: mediation,
conciliation and arbitration. If mediation fails, recourse is taken to the notables with
the aim of conciliation. According to the tradition, conciliation is a phase prior to
any legal action, allowing the bashingantahe to advise the parties and to encourage
them to settle their differences amicably

The 1987 Act to reorganize the judiciary system [our translation], through
Article 209, re-established at the colline de recensement level54 a council of notables
entrusted with conciliating parties in conflict. Thus, according to this provision and
in accordance with tradition, mediation and conciliation are part of the judicial
system.

4.1.3.2. The Palaver55

The word ‘palaver’ comes from the Spanish ‘palabra’ and means ‘word’,
‘discussion’, ‘long and leisurely conversation’. In reality, far from being mere idle
chat, as is often mistakenly claimed, the palaver is the expression of a real culture
of peace involving and intertwining the sacred nature, the ancestral authority, and
the wisdom and knowledge of the ancients. It is known and practiced everywhere
in black Africa.

The session is announced in advance. It is held in a place laden of symbols. In
principle it is open to all, which makes it a framework for very free social and
political expression.

‘Wise men’, sorcerers and magicians carry out investigations prior to the palaver
and give their evidence. The session is usually presided over by an old man rather
than by the chief. The ethics of the old men and various taboos related to their age
protect them against taking sides, and make them predisposed to moderation and
compromise. At the location of the palaver, there is also an influential patriarch

A colline de recensement (which could perhaps be translated as a hill of record, or a census
hill), represents a rural administrative entity in Burundi that encompasses at least two

54.

geographical hills. By means of background, geographical hills are characteristic of Burundi’s
scenery. See Claude Frey, Le français au Burundi: lexicographie et culture (Vanves, France:
EDICEF, n.d.), see under ‘colline’, online: Bibliothèque en ligne de l’Agence
interuniversitaire de la Francophonie, www.bibliotheque.refer.org/html/burundi/lex
ique/colline.htm.
Thierno Bah, ‘Les mécanismes traditionnels de prévention et de résolution des conflits en
Afrique noire’ in UNESCO, op. cit. in footnote 51, online: www.unesco.org/cpp/publica
tions/mecanismes/edbah.htm.

55.
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recognized for his integrity. A man of great discretion, he listens attentively without
intervening in the debate but he has the casting opinion at the time of the
deliberation.

During the palaver, the ‘peacemakers’ introduce the parties in conflict and
persuade them to explain themselves. People are given the floor according to an
established protocol. Speeches are based on the sum of experience of life and recalls
proverbs, parables, stories, genealogies and myths, from which lessons, warnings
and recommendations are taken, advocating moderation, compromise and concord.
This is why the chief who leads the debates must be eloquent and very learned in
the fields of history and the law of customary practices.

The palaver is not intended to establish the respective wrongs of the parties in
conflict or to pronounce sentences leading to exclusion and rejection. It is more
like a logotherapy aimed at breaking the vicious circle of violence and
counter-violence in order to re-establish harmony and peace.

4.2. THE COGNITIVE OR SCIENTIFIC PRACTICE OF ADR

4.2.1. The Specificity of American Society

According to the general opinion, American society is the archetype of an
individualistic society and Americans are rationalists. The United States are, without
a doubt, at the forefront of cognitive and scientific mediation. It is therefore
indisputable that the world is divided into two unequal parts on the subject of ADR:
the United States, and the rest of the world. This assertion is rather crude and could
certainly be less categorical, but on the plus side it is functional. American authors
recognize and claim America’s specificity. Stewart and Bennett say the following
on this subject:

‘A worldwide review of dominant cultural patterns shows that American
Culture usually lies at one end of the spectrum for each problem while the
cultures of non-Western societies tend to occupy positions at or near the
opposite end. For example, Iranians, Ecuadorians, and Taiwanese Chinese
differ in the qualities they value in a person. But in comparison with
middle-class Americans, the members of each of these societies place more
stress on gemeinschaft features of family and position in society. In the
United States, individual achievement is usually valued above family. In
these and most other cultural assumptions and values, the American middle
class differs from the majority of non-Western culture groups. It is legitimate,
therefore, to compare peoples of non-Western countries as a group with
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Americans even though the non-Western countries themselves differ
markedly’.56

The specificity of the American legal approach is obvious even as compared with
Canada, although it is a neighbouring and friendly country, practically integrated
into the American economy. Such is the case that Neil Gold, a well-informed
Canadian lawyer, took the liberty of making the following comment to his colleagues
of the Bar of Michigan:

‘While Canadians share with Americans the commitment to just results
following a rational contest among equals, they do not usually agree that
adversarialness requires the kind of openly strident, combative or
obstreperous behaviour that Canadians have come to believe typifies
American litigation practice. Our image of American lawyers in action is
undoubtedly stereotyped through television images. However, even your
code of professional conduct speaks in louder terms than our own: you speak
of “zealous representation” (ABA Model Rules, preamble paragraph [2]);
we speak of representing clients “resolutely [and] honourably” (CBA Code
of professional Conduct (1975) Chapter VIII). A visit to a Canadian
courtroom will say more than a thousand words might tell on this subject.
A comparison between the two countries’ “flagship” legal television series,
Street Legal and LA Law, would be equally instructive!’57

Professor Gold bases his reasoning on that of an American specialist in his country’s
history:

‘American historian Jerold Auerbach has said that the values which are
associated with “informal justice” are compelling. But he denies that trust,
harmony and reciprocity are values “which American society sustains”. He
goes on to say:

“Our legal culture too accurately expresses the individualistic and
materialistic values that most Americans deeply cherish. (…) For
law to be less conspicuous Americans would have to moderate their
expansive freedom to compete, to acquire, to possess. (…) That is

Edward C. Stewart and Milton J. Bennett, American Cultural Patterns: A Cross-Cultural
Perspective, rev. ed. (Yarmouth, MA: Intercultural Press, 1991) at 12. It is interesting to

56.

note that the authors divide the world in ‘Western’ and ‘non-Western’ part and consider
that the American way is the Western model par excellence. It is doubtful that Europeans
would agree with this simplification.
Neil Gold, ‘Canadian Perspectives on Dispute Resolution’ in Going International: Resolving
International Commercial Disputes Through ADR, Alternative Dispute Resolution

57.

Committee, Section on International Law, Michigan State Bar Association, 27 October
1993, at 3.
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an unlikely prospect unless Americans become, in effect,
un-American”’.58

American law is an extraordinary focus of pluralism, new ideas and experiences,
which may often be marginal but which make it possible to create useful new
institutions.59 America exports its law, its institutions and even its terminology. It
is thus that the universities of the whole world offer programs in ‘management’
and ‘Masters’ degrees regardless of the language in which they are taught and that
the abbreviation ‘ADR’ was adopted by the ICC even if its contents are different.

The strength of American law is based on the size of the law firms, their
efficient organization as modern enterprises, the quality of their services, the ways
in which they communicate, their feeling for business, their recruitment techniques,
their wealth, and, above all, their professional aggressiveness and the complicity
that exists between the government and business people. Americans have
imagination. They can allow themselves to leave the beaten track and they do not
hesitate to do so. American law and American practice are, like many other things
in the United States, superlative or even excessive. The United States is dangerously
fascinating.

The world has embarked on a movement of market liberalization, resolutely
led by the United States. Globalization is accompanied by an increase in the
importance of English, and by an Americanization of the way of thinking and of
dealing with justice.

ADR developed in the United States because of the particular local context.
Law firms introduce them into the international texts and contractual models of
American enterprises that export their goods and services. They provide the training
necessary in order to practice them.60 The American model of ADR is becoming
the universal standard for international trade and it is beginning to be copied by
countries desiring to reform their justice system.

The laws and rules adopted both on the national and the international level on
the subject of amicable dispute resolution are generally American-inspired. For the
most part, the most complete and most well-drafted working tools are American,

J.S. Auerbach, Justice Without Law? (Oxford: Oxford University Press, 1983) at 146, cited
in Neil Gold, ‘Canadian Perspectives on Dispute Resolution’, op. cit. in footnote 57, at 5.

58.

Bernard Audit, ‘L’américanisation du droit : Introduction’ (2001) 45 Arch. phil. droit 7,
reprinted in F. Terré (ed.), L’américanisation du droit, Archives de philosophie du droit
tomé 45 (Paris: Dalloz, 2001).

59.

Many projects are generously financed by the World Bank for the development of conciliation
in countries of Latin America. These projects are conducted in close collaboration with

60.

American bodies. See Diana C. Droulers, ‘Alternative Methods of Dispute Resolution in
Latin America’ in ICC Special Suppl. 2001, op. cit. in footnote 5, at 51. Indeed, a major
project, The Mediation Project in Mexico, is in progress with the collaboration of the
American Bar Association (‘ABA’) and its Latin American Legal Initiatives Council
(‘LALIC’), of Freedom House, and of the United States Agency for International
Development (‘USAID/Mexico’). See online: Proyecto para la mediación en México
ABA/USAID, www.mediacionenmexico.org.
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the most advanced work on theory is American, and the best-prepared trainers with
the most practical experience are American. In reality it is no longer a question of
whether ‘made in USA’ ADR is developing in the world but rather of whether the
local and ancestral culture of mediation will survive in predominantly communitarian
countries under the American onslaught.

4.2.2. The Importance of the Issues at Stake

The rational approach typical of the American thought process explains the scientific
development of ADR and its formal exportation, as well as the slowness of its
practical expansion on the international level. Indeed, as rational people, Americans
seek efficiency and believe that they can avoid serious errors by attributing great
importance to facts, to processes and to operational aspects. There is less room in
their reasoning for considerations of an intuitive, emotional or subjective nature.
This characteristic is an important element in their way of reasoning. Some examples
that all involve a less individualistic or frankly communitarian part of culture show
the importance of the cultural differences and their negative effects if they are
ignored. Four examples of situations involving American culture on the one hand,
and Korean, English, Mexican and Arab cultures on the other can illustrate the
importance of the cultural issues at stake.

4.2.2.1. An American-Korean Example

The first example involves one American party and one Korean party. It comes
from the episode of the tunnels excavated by North Korea in the demilitarized zone
separating it from South Korea, at the time of the most intense hostility between
the two countries.61

The Americans discovered these tunnels and avoided a surprise attack on Seoul,
the consequences of which could have been catastrophic. In reality, the secret
structure could have been discovered eight months earlier if the warnings of the
South Korean soldiers patrolling the region had been taken seriously. They were
not, because they had not followed a protocol drawn up for validating information.
Indeed, for a fact to hold a rational person’s attention, it must be verifiable according
to objective criteria. In this case it would have been necessary, for example, for
each soldier on patrol to be identified, for the place and time of each episode to be
written down, for the intensity and the frequency of each noise or tremor to have
been measured according to a scale agreed in advance, for all the information to be
recorded in a suitable form and for the protocol of validation to be respected. This
is logical because the American way of thinking only retains perceptions on a high
level, considering everything else as ‘gossip’. It is certain that if Seoul had been

Edward C. Stewart and Milton J. Bennett, American Cultural Patterns, op. cit. in footnote
56, at 31.

61.
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destroyed, the South Koreans would have had some trouble understanding their
allies’ excessive rationalism.

4.2.2.2. An American-British Example

This example involves senior executives from several American enterprises and
one of their colleagues, from the British culture, taking part in a training seminar
in order to help them to get to know each other better before working together on
the construction of a scientific site.

When comparing their management techniques, the approaches of the
Americans and of their British colleague were so different that the objective and
cordial exchanges that took place at the beginning gave way to unpleasant personal
remarks. It was a total deadlock. The people involved had not understood that this
difficulty was due to a fundamental difference in their mental structure. Some people
would talk about the incompatibility between their operating systems! Indeed, the
Americans never ceased referring to concepts such as ‘cost-benefit’, ‘making a
profit’, ‘making the best use of your time’ and ‘change’. As for the British party,
he never tired of repeating that these discussions were premature and very probably
useless. He never stopped asking his colleagues to compare the problem to other
more or less similar ones that he had encountered during his long years of
professional practice. He had developed an intuition that allowed him to find the
objective solution sought based on subjective thought drawn from experience. He
had difficulty understanding the necessity of his colleagues’ very elaborate reasoning.

In recounting this anecdote Stewart and Bennett62 conclude that the American
executives’ inductive and operational reasoning is typical of their culture, which is
much more concerned with efficiency. They establish policies that claim to give
rational responses to objective situations interpreted according to a number of
predetermined operational criteria. For his part, the British engineer sought
inspiration from his subjective knowledge and his wealth of experience to find
solutions to real problems rather than being led astray into extremely uncertain
situations. He had the impression that the Americans’ language was mechanical
and they suffered from what they considered to be his smugness.

4.2.2.3. An American-Mexican Example

This example concerns the first experiences of the American professionals teaching
mediation in Mexico. The organizers had noticed that efforts to promote ADR were
not producing the anticipated results. It came to be understood that the training
courses did not suit the Mexicans’ needs and expectations owing to considerable
cultural differences. For example, the Americans and the Mexicans did not place
the same importance on the time taken by negotiations and their cost. Thus, the
argument that mediation allows the party involved to save a lot of money is enough

Ibid, at 30.62.
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to convince an individualistic American, but for the communitarian Mexican it is
important to understand what this method can also bring to the members of his or
her group. Saving time is a value sought both in Mexico and in the United States,
but it is more important in Mexico to make sure that the process makes it possible
to maintain high-quality human relations.

4.2.2.4. An American-Arab Example

This last example was given by a lawyer from the Middle East who had just become
a partner in a big American firm. An old friend wanted to entrust him with an
important case. After the initial telephone contact, his friend and potential client
invited him to a good restaurant to continue the discussion. The firm’s invoicing
rules required the lawyer to send him a detailed account of his fees. This account
detailed the fine details of the ‘professional services’ in the case, i.e. the telephone
conversation (1 unit of 15 minutes at x$/hour), and the time taken by the meal
(12 units of 15 minutes at x$/hour) and also the cost of sending and receiving faxes
(3 pages x $2). The bill was ‘salted’ and the client’s reaction particularly ‘peppery’.
The firm lost a business opportunity, and the lawyer lost a friend and the members
of his original community were disappointed, being sorry that he had become
American ‘so quickly’! Indeed, in the communitarian culture of the Middle East it
would be unimaginable to bill for a first telephone call, and even more so to bill
for time spent being entertained by a friend or for two pages of faxes. The invitation
to lunch was a gesture of friendship and gratitude on the part of a person who could
not hurt a friend by offering to pay him. For an individualist however, nothing is
more natural than to keep professional activities and amicable relations apart.

One cannot, however, reproach individualistic culture for being singular in
nature nor individualists for basing their decisions on rational and scientific
reasoning. One should nevertheless admit that this logic escapes a large number of
the citizens of this planet who still belong to the oral tradition and who must often
make up for the shortcomings of public services by mutual social aid, for the absence
of technical means by greater recourse to their intuition and for their limited financial
means by bartering their professional services. Different living conditions require
different behaviour.

4.2.3. The Passage from Art to Science

The most elaborate model of alternative methods, that of the United States, is in
the course of transforming the art of mediation into a science with all its many
branches and specializations, its doctrine and its schools of thought. At the same
time, mediation law is in the course of making this amicable means more
complicated and ‘judicial’ and making it subject to the special constraints peculiar
to the practice of law in the United States.

Mediation, as has already been said, is an exercise in assisted negotiation. What
used to seem simple is no longer so. A distinction is now made between
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position-based and interest-based negotiation and the first is criticized in favour of
the second. The theory developed by Fisher and Ury in Getting to Yes63 has become
the almost uniformly approved standard. It consists of separating the persons from
the problem, of concentrating on the interests at stake and not on positions, of
imagining a wide range of solutions before taking a decision and of requiring the
result to be based on objective criteria. The approach is irreproachable. Transforming
these simple principles into dogma is less so.

The American practice allowed for a consensus to develop regarding the tasks
that a competent mediator must accomplish and his or her ideal professional profile.64

The mediator must know the dispute and be familiar with the technical,
commercial and human constraints as well as the legal rules that apply to him or
her. He or she must also facilitate communication between the parties by fostering
confidence and trust in themselves, in each other, in the mediator and in the process.
The mediator must inform the parties by giving them the factual, legal and financial
data that they may need. The mediator must also facilitate understanding by helping
the parties not only to identify the options but also to evaluate them in order to
move towards a settlement. It is also up to him or her to manage the process by
ensuring that the schedule is adhered to and by controlling any excesses. Finally,
the mediator must draft the understanding, making sure that it is clear and accepted
and, if necessary, he or she must provide ‘after-sales’ service by remaining available
for any further information, corrections or clarifications.

In order to accomplish these tasks, the mediator must, it is said, have certain
abilities and skills. Here again, the list is lengthy. The mediator must have reasoning
skills, the ability to come up with creative solutions, to read and understand what
he reads, to draft various texts with clarity, to master verbal and non-verbal
communication, and be able to ask the right questions and to interview. He or she
must have emotional stability and intellectual maturity. He or she must be a person
of integrity, be impartial and capable of identifying the parties’ moral values.
Obviously, the mediator must have organizational and management skills and be
ready to invest in the process in a way that best serves the interest of the parties
who trust him.

In order to develop their knowledge, mediators now receive training ranging
from a few dozen hours to a full doctoral program complete with thesis. They learn
negotiation techniques and the rules of communication, follow courses in psychology
and neurolinguistic programming (‘NLP’) as well as many practical seminars with
sociologists and psychologists. They learn, in particular, to dissect the process into
well-defined phases, each including precise elements. They learn to act in a certain
way at certain times. They familiarize themselves with a number of IT materials,

See Roger Fisher, William Ury and Bruce Patton, Getting to Yes: Negotiating Agreement
Without Giving In, 2nd ed. (New York: Penguin Books, 1991).

63.

Christopher Honeyman, ‘A Consensus on Mediators’ Qualifications’ (1993) 9 Negotiation
Journal 295 at 300.

64.
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decision trees, online negotiation and mediation software. Their behaviour, their
gestures and their words are analyzed in laboratory settings.

This development explains the historical path of ADR in the United States.
Arbitration was originally a remedy for the complexity, delays and expense of
recourse to the courts. It has become more complicated and judicialized, to the point
where it is falling within the sphere of litigation. Mediation seems to be following
a similar path and this explains the development of preventive methods and even
the inclusion of negotiation in ADR. In other words, when an ADR method loses
its flexibility and moves closer to arbitration, the practice generates a new
user-friendly amicable method at the opposite extreme.

Legislators are increasingly acting to impose mediation in certain sectors and
provide a framework for it. Partial regulation is increasing regarding aspects such
as the confidentiality of the process, and the mediator’s immunity and
non-compellability. The same applies to laws that set a general framework and to
those that deal chiefly with online activities.

Legislators are also intervening to make mediation practitioners subject to
certain bounds, to standards of practice, to work experience, to continuing education
and also to rules of recognition and of accreditation in order to ensure the quality
of the services and to protect the parties to the process.

For their part, mediators want to protect themselves and to be sure that their
investment in training and development pays off. They wish to practice mediation
full time and are tempted to limit access to the new profession. They group together
in professional associations, drawing up ethical codes and promoting their activities
with determination and even with a certain amount of aggressiveness. They insure
themselves against the risks of exercising their profession. One could even speak,
at least for those of them who are lawyers, of informal ‘ADR Bars’.

The various professional and legislative incursions into the consensual and
originally user-friendly process of mediation are making it complicated and more
‘judicial’. We can thus now see applications being made to the courts to compel a
recalcitrant party to observe mediation clauses or for sanctions against a negligent
or unethical mediator.

As this is so, American courts are applying to mediation principles of procedural
equity that were originally intended for arbitration, and Canadian courts are
legitimizing, in the name of the autonomy of the parties, a crossbreeding with
arbitration, tolerating ex parte relations with the parties and even discussion of the
draft award with each of them separately.

The many legislative initiatives are useful, even necessary. The Uniform
Mediation Act65 adopted by the National Conference of Commissioners on Uniform

Uniform Mediation Act, drafted by the National Conference of Commissioners On Uniform
State Laws (‘NCCUSL’) and approved and recommended by it for enactment in all the

65.

States, 10-17 August 2001, amended 1-7 August 2003, written version 10 December 2003,
online: University of Pennsylvania Biddle Law Library, www.law.upenn.edu/bll/ulc/medi
at/2003finaldraft.htm, and generally NCCUSL, www.nccusl.org.
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State Laws (‘NCCSUL’) and proposed to the various legislatures is a good
illustration of the point and its underlying dangers.

The purpose of the draft is to promote the use of mediation as an appropriate
dispute resolution mechanism while protecting the rights of the parties involved in
the process. It strengthens the laws adopted by the State legislatures and the rules
of judicial practice by introducing a legal privilege that allows the parties, the
mediator and the other participants in the process to forbid that the information
communicated during mediation be used in subsequent court procedures. It is said
that this privilege will ensure the uniformity of solutions before the courts of the
various States.

The privilege granted has very wide scope. The mediations or communications
that are excluded from it are rare and listed restrictively. Among those exclusions
are, quite fortunately, threats of physical injury during the sessions of mediation,
abuse or negligence suffered by persons needing protection and recourse to mediation
for criminal purposes. Other exceptions make it possible to set the privilege aside
in order to demonstrate that the out-of-court award was obtained by fraud or under
the influence of violence or that the mediator infringed ethical rules. The Uniform
Mediation Act requires that the mediator report any situation that may give rise to
a conflict of interest and that he reveal his or her professional qualifications when
this is required of him or her. The NCCSUL also suggested that adjustments should
be introduced to bring the law into line with UNCITRAL’s model law.66

The objectives of this model law are laudable but the text is extremely detailed,
long and hard to assimilate. It is accompanied by tens of pages of notes and
references, which add to the confusion. It is assumed to have universal application.
In reality, it is inapplicable to ordinary cases and will open the door to all imaginable
abuses if the matter at stake is even slightly important. The model law is a sleeping
monster at the service of aggressive practitioners. Law, taken to excess, destroys
the very goals it seeks to fulfil.

5. ON THE WAY TO HARMONY

The trend in favour of ADR is worldwide and irreversible. It addresses a real and
urgent need. It is needed because of the cost of justice and the desire to liberalize
trade. It is, however, important to make sure that amicable means remain efficient.

The developments above have demonstrated the dangers of limiting oneself to
a single line of thinking and the degree to which cultural diversity is desirable, but
diversity is not anarchy. Many signs, both legislative and human, allow us to think
that a culture of international mediation is currently forming.

United Nations Commission on International Trade Law (‘UNCITRAL’) Model Law on
International Commercial Conciliation (2002), adopted by UNCITRAL on 28 June 2002

66.

and recommended by the General Assembly in resolution A/RES/57/18 dated 19 November
2002, online: UNCITRAL, www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2002Mod
el_conciliation.html [‘UNCITRAL Model Law’]. See section 5.1.4 below.
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5.1. THERE ARE MANY LEGISLATIVE AND CONTRACTUAL SIGNS

5.1.1. The North American Free Trade Agreement (‘NAFTA’)

The North American Free Trade Agreement (‘NAFTA’) provides for a committee
whose terms of reference are to advise the Commission in its efforts to develop
means of ADR in Canada, the United States and Mexico. This Committee is known
as the Committee of Article 2022. Its mandate says:67

1.1 NAFTA Article 2022 requires the Advisory Committee on Private Commercial
Disputes (Committee) to report and provide recommendations to the NAFTA
Commission on general issues referred to it by the Commission respecting the
availability, use and effectiveness of arbitration and other procedures for the
resolution of private international commercial disputes in the free trade area.

1.2 The Commission refers the following matters to the Committee for report and
recommendations to the Commission as appropriate in accordance with Article
2022 (4):

1.2.1 compilation, examination and assessment of existing means for the
settlement of private international commercial disputes;

1.2.2 identification of sectors and types of businesses that would particularly
benefit from the use of alternative dispute resolution (ADR);

1.2.3 promotion of the use of arbitration and other procedures for the resolution
of private international commercial disputes in the NAFTA region,
including ways to increase private sector awareness of the benefits of
using ADR;

1.2.4 facilitation of the use of arbitration and other procedures in the NAFTA
region, including the use of model ADR and other contractual clauses;

1.2.5 opportunities for expanded cooperation between institutions with an
interest or involvement in ADR in the NAFTA region; and

1.2.6 issues relating to the enforcement of arbitration agreements and awards,
and other litigation issues related to ADR.

1.3 The Commission may refer other matters to the Committee from time to time
in accordance with Article 2022 (4).

The Committee was formed in 1994 and it has been very active since then. It has,
in particular, carried out many enquiries, prepared several items of legal research

NAFTA Advisory Committee on Private Commercial Disputes (‘Chapter 2022 Committee’),
‘Report to the NAFTA Free Trade Commission’, November 1996, online: International

67.

Trade Canada, www.dfait-maeci.gc.ca/nafta-alena/report12-en.asp at appendix A, section 1.
See also online: NAFTA Secretariat – Alternative Dispute Resolution, www.nafta-sec-ale
na.org/DefaultSite/index_e.aspx?ArticleID=865.
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on questions of a general order and, in particular, published brochures for the
promotion and explanation of alternative means and organized awareness meetings
with lawyers, clients and judges of the zone. There is no doubt that its work has
made it possible to bring the various positions closer and establish a favourable
climate for the harmonization of solutions. On 27 September 2003 the Committee
recommended to the Commission, at the end of its 14th meeting held at Oaxaca in
Mexico, that the three member States should adopt the Model Law of UNCITRAL
on Commercial Conciliation.68

The message was well received by the Canadian Department of Justice and
the draft of a Uniform International Commercial Mediation Act, similar to the
UNCITRAL Model Law, was adopted by the Uniform Law Conference of Canada
(‘ULCC’) at its August 2005 Session.69

5.1.2. The Asian-Pacific Economic Cooperation
Organization (‘APEC’)

This body is the most important economic forum in the region. Its aim is to liberalize
trade and investments and to support regional cooperation. APEC groups together
21 member economies (countries and territories of the Pacific Rim) whose stated

See section 5.1.4 above. The recommendation of the Chapter 2022 Committee is as follows:
Taking into due consideration that the Model Law on International Commercial
Conciliation was adopted by the United Nations Commission on International Trade
Law (UNCITRAL) in June 2002, recommending all States to:

68.

… Give due consideration to the Model Law on International Commercial
Conciliation, in view of the desirability of uniformity of the law of dispute settlement
procedures and the specific needs of international commercial conciliation or mediation
practice.

Considering the importance of conciliation or mediation as a method of amicably
settling disputes within the context of international commerce;

Recognizing that the UNCITRAL Model Law on International Conciliation will
contribute to the development of harmonious international economic relations among
the NAFTA countries;

Having reviewed the UNCITRAL Model Law on International Commercial
Conciliation, the members of the Advisory Committee on Private Commercial Disputes
established under article 2022 of the North American Free Trade Agreement (the
Committee), pursuant to its mandate to ‘report and provide recommendations to
the Commission on general issues referred to it by the Commission respecting the
availability, use and effectiveness of arbitration and other procedures for the resolution
of such disputes in the free trade area’ make the following recommendation to the Free
Trade Commission:

To encourage the adoption by each NAFTA Party within its own legal system of
the ‘UNCITRAL Model Law on International Commercial Conciliation’ (the Model
Law).

See ULCC, op. cit. in footnote 2 and ULCC Briefing Note, 7 September 2005, online:
www.ulcc.ca/en/poam2/International_Commercial_Mediation_Act_BN_En.pdf.

69.
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goal is to work for sustainable growth and fair development in the region.70 This
group is entirely voluntary and all its decisions and recommendations are taken
unanimously.

In seeking consensus among the representatives of the private sector and the
economic community categorized in this aspect, APEC proposes to reduce tariff
barriers, to promote investment among members and to make the region a free trade
zone between now and the year 2020.

Member Economies of APEC became interested in the resolution of disputes
in 1994, at a time when the Commission of NAFTA was forming the Chapter 2022
Committee and the two bodies collaborated. The idea of creating a mediation service
specific to the region was considered but was abandoned when the WTO refined
its own mechanisms. APEC then gave itself the mission to encourage the adoption
of legal frameworks favouring the development of neutrals’ and legal advisors’
skills by organizing multiple training sessions.

In February 2003, APEC considered that it had achieved its objectives and
decided to relieve the Member Economies of the obligation of making periodical
reports to it on the measures taken by them to develop recourse to ADR.

5.1.3. The European Commission (‘EC’)

The European Commission circulated for consultation in April 2002 a Green Book
on Alternative Dispute Resolution in Civil and Commercial Law.71 The purpose of
the consultation is to enable the Commission to define the directions of its policy
and its initiatives in the field.

The Commission has noted that Member States see in ADR a valid means of
ensuring better access to justice. They are making it a political priority. Much has
already been done in those sensitive sectors that constitute real challenges, in
particular in the fields of consumer law and online disputes.

According to the Commission, ADR raises serious legal questions with regards
to the clauses providing recourse to ADR, the problem of prescription (or limitation
period), the requirement for confidentiality, the validity of consents, the effectiveness
of agreements arising from ADR, as well as the training of neutrals, their
accreditation, and their liability.

The 21 Members of APEC are: Australia, Brunei Darussalam, Canada, Chile, People’s
Republic of China, Hong Kong, China, Indonesia, Japan, Republic of Korea, Malaysia,

70.

Mexico, New Zealand, Papua New Guinea, Peru, the Republic of the Philippines, the Russian
Federation, Singapore, Chinese Taipei, Thailand, United States of America, and Vietnam.
See online: APEC Member Economies, www.apec.org/apec/member_economies.html.
EC, Commission, Green Book on Alternative Dispute Resolution in Civil and Commercial
Law, COM/2002/196/FINAL, see online: EC (Summaries of legislation),

71.

http://europa.eu.int/scadplus/leg/en/lvb/l33189.htm and EC (PreLex – Monitoring of the
decision-making process between institutions), http://europa.eu.int/prelex/detail_dossier_re
al.cfm?CL=en&DosId=173079. The reader may also refer to the European Parliament
resolution of 12 March 2003 discussing the Green Paper, available online from the latter
source.
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Conventional ADR mechanisms do not fall under any particular set of
regulations in Member States. They are based on the general principles of contractual
law, the law of civil procedure and private international law. Depending on Member
States, contractual practice and the neutrals’ ethical rules are more or less developed
in the field of ADR. However certain principles common to all procedures can be
discerned.72 The parties in conflict are free to have recourse to ADR or not, as they
see fit. They choose by themselves how to organize the procedure, relying on the
neutral’s impartiality and the fairness of the process. This neutral must respect the
principle of confidentiality. Member States are particularly keen for these principles
to be presented in the form of minimal procedural guarantees.

The Commission is particularly aware of the legal questions raised by
trans-border disputes, which are marked even more than domestic disputes by the
slowness and expense of the procedures involved. Indeed, the complexity of relations
and transactions within an ever-growing common market necessarily increases the
quantity of judicial recourses. The practical problems of court overload are
compounded by the often-complicated questions of conflicts of laws and of
jurisdictions as well as by practical difficulties of a linguistic and financial nature.

5.1.4. The UNCITRAL Model Law on International Commercial
Conciliation (2002)73

This model law is a product similar to the Model Law on International Commercial
Arbitration74 and it is to be hoped that it will enjoy similar success in the
development of an international culture of mediation. The model law makes it clear
that it should be interpreted in light of its international origins, as well as the need
to promote uniform application and respect for good faith. It is also clear that the
issues that fall under the model law’s scope but that it not specifically address are
to be dealt with according to the general principles from which the model law stems.

The model law specifies that it covers any procedure, whether it bears the name
of conciliation, of mediation or an equivalent name, in which the parties ask a third
party to help them in their efforts to reach the amicable resolution of a dispute
arising from legal, contractual or other relations, or linked to such relations. The
conciliator does not have the power to impose a solution to the dispute on the parties.

The Green Book deals particularly with procedural fairness in the case of disputes involving
a consumer. This problem has already drawn the attention of the American Arbitration

72.

Association (‘AAA’), which has devoted particularly elaborate rules to it, the Consumer
Process Protocol, the first principle of which states that ‘All parties are entitled to a
fundamentally-fair ADR process. As embodiments of fundamental fairness, these Principles
should be observed in structuring ADR Programs’. AAA National Consumer Disputes
Advisory Committee, ‘Due Process Protocol for Mediation and Arbitration of Consumer
Disputes’, 17 April 1998, online: AAA, www.adr.org/sp.asp?id=22019.
UNCITRAL Model Law, op. cit. in footnote 66.73.
UNCITRAL Model Law on International Commercial Arbitration (1985), online:
UNCITRAL, www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitra
tion.html.

74.
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It is also stated that it applies irrespective of the basis on which conciliation is being
conducted, including an agreement between the parties concluded before or after
the occurrence of a dispute, a legal obligation, or pursuant to the requirement or
suggestion of a State court, an arbitral tribunal or a competent public entity. On the
other hand, the model law does not apply to cases in which a judge or an arbitrator
during court or arbitral proceedings is trying to facilitate settlement.

The law contains provisions concerning important legal questions that may
arise within the framework of mediation. It contains provisions dealing notably
with the beginning of the conciliation procedure, the number and the appointment
of the conciliators, the conduct of the conciliation, communication between the
conciliator and the parties, disclosure of information, confidentiality, admissibility
of elements of proof in other proceedings, the end of the conciliation procedure,
med-arb, lis pendens and the enforceability of the agreement arising from
conciliation. The Commission also suggests that States should adopt a section that
provides for the interruption of the prescription (or limitation period) when
conciliation begins and for its resumption in the event of failure.

5.1.5. The International Chamber of Commerce (‘ICC’)

The International Chamber of Commerce has been designing rules and codes
intended to facilitate the conduct of international business for over eighty years,
and in particular to smooth out the conflicts that inevitably arise between trading
partners. The ADR Rules represent one of its most recent initiatives in this field.

The ADR Rules of the ICC75 replace the 1988 Rules of Conciliation. They
have been in force since 1 July 2001 and can be used both in a national and in an
international context. They are intended to allow the parties to resolve their
differences amicably, by the methods best suited to their needs. One of the Rules’
distinctive features is that they provide the interested parties the freedom to choose
the formula that they consider to be the most likely to lead to an agreement. In the
absence of agreement on this very point, the mechanism that shall prevail is
mediation.

5.2. THE HUMAN SIGNS ARE ENCOURAGING

The experienced mediator – like the arbitrator, judge or lawyer – knows how to act
in complicated situations independently of his culture of origin, but it might prove
counterproductive for two parties with the same cultural profile to choose a person
with a different profile in order to bring them closer. Mediation is more complicated

See Jean-Claude Goldsmith, ‘Petite et grande histoire du règlement ADR par la CCI’, Gazette
du Palais, Wednesday 14 and Thursday 15 November 2001; and Peter M. Wolrich, ‘ICC

75.

ADR Rules: The Latest Addition to ICC’s Dispute Resolution Services’ in ICC Special
Suppl. 2001, op. cit. in footnote 5, at 7.

301Cultural Diversity and ADR Practices in the World



and the mediator’s challenge is greater when the parties do not have the same
cultural profile.

Having said this, a growing number of players in international trade, business
people, experts, legal advisors, arbitrators and mediators are exposed to many
cultures and languages and become enriched by these contacts. These people are
capable of making the necessary allowances and ensuring a balanced process.

On the other hand, an impressive number of young people worldwide have
grown up in one, two and often three different cultures, speak several languages,
have travelled everywhere, have studied in several universities and have accumulated
higher education degrees. These young people, commonly called third culture kids,
form the first cohort of the supranational generation of professionals who are to
manage the development of mediation in coming years. These men and women
know how to find a balance and replace the apprehended cultural shock by a
complementarity of civilizations in the interests of world peace and prosperity.

6. CONCLUSION

In a text published by UNESCO, Edouard Matoko had remarked that tradition and
modernity evolve in a perpetual movement of social building and rebuilding in
which traditions, purged of their structural rigidity, serve as a natural basis for the
building of modern societies.76 This is indeed how the world is built.

An excess of law intoxicates justice while a lack thereof dehydrates it. Justice
copes badly with extremes. Its salvation is in the measured use of law. It is true that
there are now two cultures of mediation, one being classical and intuitive and the
other scientific, and that the latter is gaining ground. The two must coexist. They
cannot ignore each other, but there is no single dosage. The balance between the
two varies on a case-by-case basis. Two fundamental principles must, however,
underlie any evolution in the field of ADR.

All mediation must remain human and rely in part on intuition. The mediator
acts directly on the beliefs and the emotions of the parties whom he or she
accompanies throughout the whole processes and whom he or she is trying to
convince. The cultural baggage of mediation is very important. The mediator’s
relationship with the parties is very active and affects aspects of their personality.
This is true even when the mediator’s approach is evaluative rather than facilitative
and when he or she prefers a focused approach to the dispute to a wider approach.
One should nevertheless not conclude that all interactions should be limited to those
who stem from the same culture, and even less that they should be from the same
nationality. Far from it. It is enough for them to have sufficient cultural empathy
in common so that they may communicate without impediment.

All mediation should be based on a rational basis. Business disputes are not
resolved by feelings. It is obviously not possible to imagine the mediation of a

Edouard Matoko, ‘Introduction’ in UNESCO, op. cit. in footnote 51.76.
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dispute of the slightest importance without a rational and scientific approach or
without a precise legal and contractual framework. Nobody would think of
suggesting, for example, that a dispute about advanced technology or energy transfer
could be resolved intuitively, as the wise men of past centuries would have done.

The concerted work of UNCITRAL, ICCA, the International Court of
Arbitration and the Institute of International Law and Business of the ICC, the AAA
and the LCIA, as well as other international bodies such as the Chapter 2022
Committee of NAFTA, OHADA and the European Commission guarantees the
development of mediation on rational and solid grounds that also take human
elements into consideration.77 For this work to reach its full potential, for ADR to
be used more regularly, there may only be one further requirement: that more people
who represent the sensibility of intuitive cultures be directly and more regularly
involved in the development of the new culture of international mediation.

The practice of mediation is not static.78 It will evolve and will become
universal. The different tendencies will doubtlessly converge with time and the
diversity of approaches will give way to a uniform approach, a culture of mediation.
The phenomenon is neither unique nor new. The precedent of arbitration is
enlightening in this respect.79 That having been said, if the latter has more of a
European character, that of mediation will have an American flavour.

The acronyms ICCA, LCIA and OHADA represent the following institutions: International
Council for Commercial Arbitration (‘ICCA’), online: www.arbitration-icca.org; London

77.

Court of International Arbitration (‘LCIA’), online: www.lcia-arbitration.com; and
Organisation pour l’harmonisation en Afrique du droit des affaires (‘OHADA’)
[‘Organization for the Harmonization of Business Law in Africa’ – our translation], online:
www.ohada.org.
See AAA, ‘ADR Vision Roundtable: Challenges for the 21st Century’, (August-October
2001) 56 Dispute Resolution Journal 8; Nabil N. Antaki, ‘Perspectives nord-américaines

78.

en mediation’ in Barreau du Québec, Développements récents en médiation (1995), Service
de la formation permanente vol. 68 (Montréal: Yvon Blais, 1995) 40; and Luis Miguel Diaz,
‘Mediation Year 2051?’ (February-April 2001) 56 Dispute Resolution Journal 24.
As Mr. Grigera Naón notes:

[I]nternational commercial arbitration has become, more than ever before, a
multicultural phenomenon. In other words, the cultural approach to the conduct or

79.

administration of international commercial arbitration shared by arbitration users, their
counsel, arbitrators and arbitration institutions is not the consequence of notions or
ideas exclusively fashioned by a group geographically localized in this or that country
or group of countries, nor does it trace back its origins to a specific or single legal
tradition.

Horacio A Grigera Naón, ‘Cultural Differences from the Perspective of the ICC Arbitration
System’, 5th Biennial Dispute Resolution Conference (New York, IFCAI, 1999) 88, at 117.
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